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I INTRODUCTION

Plaintiff/appellant Donald J. Beardslee (“Bearfllslee”) is scheduled to
be executed at midnight on January 19, 2005. On Decembgr 20, 2004, Beardslee
filed a lawsuit in the Northern District of California pursuitfto 42 U.S.C. § 1983 in
which he sought 1) to enjoin his execution under the Eightlf Amendment to the
United States Constitution because there is a demonstrated |fisk that Beardslee will
not be properly sedated and will suffer an unconstitutional fevel of pain during the
process, and 2) to enjoin the administration of the pancuronfium bromide, a
paralyzing neurotoxin, on the grounds that administering the drug will violate his
First Amendment rights by preventing him from communidating to the assembled
witnesses and the public at large that he has not been propefly sedated and that he

1s being tortured.

In conjunction with his complaint, Beardslee fijled a motion for a
preliminary injunction and a motion for expedited discoveny and to compel
production of documents. (ER 14, 474.) The motion for pffeliminary injunction
was argued on January 6, 2005 in the district court. (ER 692.) On January 7,
2005, the district court denied the motion and denied the difcovery motion as

moot. (ER 670.)




Beardslee filed his notice of appeal on January] 10, 2005. On January
14, 2005, following an expedited briefing schedule and ora} argument, this Court
issued an opinion atfirming the district court’s judgment.

Beardslee respectfully requests rehearing by tife panel and the en banc
court on the following points:

B. EIGHTH AMENDMENT CLAIM

a. The Need for Panel Rehearing

Panel rehearing is necessary because the paneljhas misapprehended

material facts and the applicable law.

The issue in this litigation is not the theoreticaIl sufficiency of five
grams of sodium pentothal to adequately render Beardslee finconscious before the
other two drugs hit his system. Rather, “[t]he key element |jn this procedure is the

proper administration of the barbiturate.” (Opinion at 20.) |It is conceded that if

the inmate is conscious, pancuronium bromide and potassiyym chloride will each
cause an unconstitutional level of physical and psychologidpl suffering. (Opinion
at 13, 20.)

In this adversary proceeding, respondents havg not carried a single
factual or legal point in this Court. The panel’s reasoning gupports the proposition
that the district relied on erroneous legal premises (the Reid case) and abused its

discretion/made clearly erroneous findings of fact when, refying on Reid, it held




that “the likelihood of such an error [in administration] occirring ‘is so remote as
to be nonexistent.”” (ER 674.)

e The panel agreed that the Kevin Cooper litigation dogs not control this case.

(Opinion at 7-8.) Thus, the district court relied on ar

premise in holding that it did.

erroneous legal

This Court does not rely on any of the cases that the ldistrict court relied on

in Cooper, and it does not rely on Reid v. Johnson, 3
(D.Va.2004), the Virginia case that the district court

that there were no problems in administration and de

3 F. Supp. 2d 543
relied on below to hold

ivery in California

even though Reid expressly refused to consider probﬂems in administration

and delivery. Obviously, the district court relied on

premise in relying on Reid.

n erroneous legal

The panel acknowledges that the evidence shows that inmates who were

previously executed by lethal injection “may have . .
portions of the executions” (Opinion at 21.) (Those
are the portions where the undisputedly unconstitutig

psychological terror would have occurred.)

. been conscious during
“portions,” of course,

nal levels of pain and

The panel agrees that Beardslee’s expert’s analysis df the California

execution logs “raises extremely troubling questions

(Opinion at 21-22.)

about the protocol.”




e The panel also appears to recognize that Beardslee cquld not have offered
more evidence at this stage in light of the State’s failfjre to disclose the entire
protocol and its generally unprincipled lack of openngss about this 1ssue.
(Opinion at 24.)

e The panel agrees that California’s “protocol was nevgr subjected to the
rigors of scientific analysis.” (Opinion at 20.)

e The panel does not fault Beardslee for the timing of the lawsuit. (Opinion at

8-10.)

This last point is critical, because it means Beardslee, havirge timely filed his
exhausted claims when they were ripe, could not have obtJrgled discovery to
bolster his position. It is difficult to imagine what more Bdprdslee could have done
at this stage of the litigation.' In light of the above findingd and conclusions of

law, the panel should have reversed the district court.

Apart from its failure to find Beardslee’s shO\][ng of fact and law
dispositive as described above, the panel misapprehended gpveral material facts.
e To the extent the panel wanted to see more concrete gvidence that previously

executed inmates were conscious, such evidence wotlld be impossible to

produce at any point in the litigation because under jfhe protocol, the

prongs for granting a preliminary injunction: likelihood offjirreparable injury,
balance of hardships weighing in his favor and the fact thatjan injunction serves the
public interest.

' The panel also does not contest Beardslee’s argument thz;j}he satisfied the other




condemned man’s level of consciousness is not moNitored during the
procedure. The state solves this problem by adminigfering pancuronium
bromide to ensure the appearance of unconsciousne

To the extent the panel wanted to see blood level eviflence for California
executions similar to that introduced from other statdp’ executions, such

evidence would be impossible to produce because, af the Attorney General

admitted at argument, California does not conduct tgxicology studies or
perform autopsies on the people it executes—anothgr form of willful
ignorance that this Court should condemn.

Although generally recognizing that “the State has tghdered only minimal
evidence in response to Beardslee’s claims,” (Opinidh at 23,) the panel does
not directly address, and therefore appears not to have considered,
respondents’ complete and utter failure to offer expeft testimony that would

explain the “extremely troubling questions” raised by} the execution logs.

If Beardslee is to be executed under California’s “exfremely troubling”
protocol, he is entitled to a decision that explains po#ut by point why the
unrebutted testimony by his expert anesthesiologist gbout what has happened
in California executions is insufficient to entitle himffo proceed further.
“[Tlhe value of Beardslee’s expert’s interpretations ¢f the witness accounts

and execution log entries” was not “undercut by his goncession” that




respondents’ expert had greater expertise in pharmadpkinetics and

pharmacodynamics. (Opinion at 22.) The panel igngred the fact that
respondents’ expert in Cooper assumed proper admitfistration and delivery
of sodium thiopental but did not opine that proper a§ministration and
delivery would actually occur. (ER 235-41))

e Relatedly, the panel gives inappropriate weight to regpondents’ expert’s
testimony about the theoretical effectiveness of sodigm thiopental, (Opinion
at 22,) when theoretical effectiveness has been concefled and is not an issue
in this case. (Opinion at 22.) The panel’s reasoning ||s inconsistent with its
correct observation that “[t]he key element in this prdfcedure is the proper
administration of the barbiturate.” (Opinion at 20.)

e The panel ignores the complete lack of evidence abofjt monitoring of the
injection site, and the training, qualifications and psyghological suitability of
those conducting the execution, all of which has beenf deemed relevant in
other cases. State v. Webb, 252 Conn. 128, 133-34, 142-44 (2000),
Abdur’Rahman v. Bredesen, 2004 Tenn. App.LEXIS p43 (February 23,
2004) at **16, 17, 37, 66, 68.

The panel also erred in holding that Beardslee fad not clearly
satisfied, at the very least, the Martin test that authorizes prigliminary relief when

serious questions are raised and the balance of hardships tipgp heavily in the moving




party’s favor. Martin v. International al Olympic Comm., 40 F.2d 670, 675 (9™
Cir. 1984). The panel expressly states that Beardslee raised serious questions
about the protocol, and, in light of the panel’s statement thgf the evidence from the
execution logs was “extremely troubling,” he obviously raiffed serious questions
about past California executions as well. There is no questjon that the balance of

hardships seriously favors him in light of the “extremely trdubling” probability that

he will be conscious during the execution. Because this Cdprt has held that every
key factual and legal premise relied on by the district courtjwas incorrect, the
injunction should issue. Beardslee also established probabl success on the merits.
Common sense tells us that if respondents had anything to §ay that was remotely
defensible, they would have said it.

b. The Need for En Banc Consideration

1. The Proceeding Involves Questions of Exceptional
Importance.

a. Should the Burden Shift to Respondents
Under the Facts and u?ircumstances
Presented in this Cagp?

Beardslee submits that if the burden of proof gh this issue was his and
his alone, he discharged it. Nonetheless, exactly how motidns for preliminary
injunction should be litigated in this unique context is an infportant question of law
that this Court should resolve. Notwithstanding the arguablly applicable burden of

proof, the panel clearly felt that there was a moral core to tlfis issue that required




respondents to justify their actions. Respondents failed to ¢o so. This failure

should have been held against them in the analysis.
In light of the “extremely troubling” data fronj|the execution logs, the

omissions from the protocol and respondents’ lack of openijess, if this case were

litigated as a state court tort suit, it would probably proceed under a res ipsa

loquitur theory. In Ybarra v. Spangard, 25 Cal. 2d 486 (1944), the California
Supreme Court held that where a plaintiff received unusualfinjuries while
unconscious and in the course of medical treatment, all defgndants who had any
control over his body or the instrumentalities which might ave caused the injuries
were inferred negligent and had to give an explanation of tijeir conduct. In
Wellman V. Faulkner, 715 F.2d 269 (7" Cir. 1983), the Sevknth Circuit suggested
that res ipsa presumption was appropriate in Eighth Amen¢iment litigation
challenging prison conditions in connection with “a motior|to dismiss or otherwise
early in the proceedings” before discovery is available. Id.jat 276. Similar

treatment was appropriate here.

b. Does California’s Ldthal Injection Protocol
Expose Condemned |inmates to an
Unconstitutional Le{lel of Physical Pain and
Psychological Suffeﬂing?

Again, Beardslee urges the Court to take a pragmatic approach to this
litigation. Respondents have not responded on the merits t§p the concerns raised by

the execution logs and the gaps in Procedure 770 because they have nothing to say




that any court would credit. The unrebutted expert opinionjlabout the data from the

California execution logs alone would entitle Beardslee to ummary judgment.

This Court should not shy away from that fact.
The panel has validated the timing of this litiggtion. Therefore, other

cases are likely to come up in an identical posture and, if rggpondents have their

way, without additional new evidence from prior executionp, including
Beardslee’s. At the very least, in light of the serious, unrebjutted showing that
Beardslee made in a fully exhausted complaint that had to §e filed when it was,
and was made without publicly available data or the benefifs of discovery,
Beardslee is entitled to the full court’s consideration of whéther the district court
abused its discretion in denying preliminary relief.

II. FIRST AMENDMENT CLAIM

A. The Need for Panel Rehearing

Panel rehearing is necessary because the panellhas misapprehended
the applicable law. There is no basis in law or logic for holding that Beardslee has
to make some kind of threshold showing that the executionfprocess is likely to fail
before his First Amendment right to communicate about suth a failure is triggered.
Courts have upheld First Amendment rights while openly dcknowledging the
possibility that there is no government wrongdoing to uncayer. Press-Enterprise

Co. v. Superior Court, 478 U.S. 1, 5 (1986) (withheld trangript described as




“neither ‘inflammatory’ nor ‘exciting’”); California First Amendment Coalition v.

Woodford, 299 F.3d 868, 876 (9th Cir. 2002) (describing th¢ procedures the public
was barred from witnessing as only “possibly painful™). st Americans would be
surprised to learn that their First Amendment rights were sylbject to any similar
contingencies. This may seem like an insignificant case abput an expendable man,
but the panel is setting a dangerous precedent.

The panel impliedly acknowledges that the ad
pancuronitum bromide is, in essence, a content-based restrigtion in that it only
restricts Beardslee from speaking if he has something to saff that is adverse to the

government’s interests, €.g., that he has not been properly dedated and that he is

being tortured.” (Opp. at 13, 26.) Under the panel’s reasoffing, Beardslee’s First

Amendment right to speak would mature in the middle of the execution process
when the pancuronium bromide hit his system while he waff not properly sedated.
Thus, under the panel’s reasoning, Beardslee’s First Ameniment rights vest and
are violated at the same moment. That cannot be the law. fAssuming such a
showing was required, for the reasons discussed in the prededing section, the panel

should have held that Beardslee discharged his burden.

> When First Amendment rights are restricted, the legitimadly of the government’s
stated penological objective depends on whether the restricfion is content neutral.
Turner v. Saffley, 482 U.S. 78, 90 (1987). The panel appeafs to recognize that
respondents made no attempt to defend pancuronium bromjde as serving a
legitimate penological purpose, (Opinion at 24,) and that n¢ne of the other Turner
factors favor respondents.

10




The panel also misapprehends the core of Beajdslee’s First

Amendment claim. While his right to cry out in pain is an gspect of fundamental

human dignity that i1s worthy of protection, Beardslee’s mojfivation for pursuing
this action is to contribute information to the public debate jpbout capital

punishment. This Court has upheld the public’s First Amefjdment right to view
execution procedures in the interest of openness and publidldebate. California
First Amendment Coalition v. Woodford, 299 F.3d 868 (9™|Cir. 2002). This Court
erred in not evaluating Beardslee’s First Amendment claimijin that context.

B. The Need for En Banc Consideration

1. The Proceeding Involves a Question of Excepllional Importance.

Under Turner v. Saffley, 482 U.S. 78 (1987), dh inmate maintains all
constitutional rights that are not inconsistent with a legitimfjte penological
objective. Given that respondents refused to defend the adfinistration of
pancuronium bromide, the record contains no legitimate pehological purpose. This
Court should hold that unless the restriction on the ability th communicate is
incidental to a constitutional method of extinguishing life, Jthe inmate retains his

- First Amendment right to communicate about what is beingl done to him.

3 Although pancuronium bromide paralyzes breathing, it is}|standing alone,
unconstitutional because it causes death by prolonged suffgcation. Campbell v.
Wood, 18 F.3d 662, 684, 687 & n.17 (9" Cir. 1994), Fierrd|v. Gomez, 77 F.3d 301,
308 (9™ Cir. 1996). In light of these arguments, that were fot made in Cooper,
respondents abandoned their defense of pancuronium bronijde.

11




2. En Banc Consideration is Necessary to Maintdin Uniformity of the
Court’s Decisions: California First Amendmdht Coalition v.
Woodford. 299 F.3d 868 (9" Cir. 2002)

Following a bench trial, the Northern District pf California held that

respondents violated the First Amendment rights of the pulflic and the media by
drawing a curtain over the viewing area while the inmate wps led in, strapped
down and the intravenous shunts inserted into his veins. Cdifornia First
Amendment Coalition v. Woodford, 2000 U.S. Dist. LEXI§22189 (N.D. Cal. July
26,2000) (“CFACI"). This Court affirmed. California Fifst Amendment
Coalition v. Woodford, 299 F.3d 868 (9" Cir. 2002) (“CFAL I, collectively, the
“First Amendment Coalition” case”). The panel’s conclusfjon that the State’s
administration of pancuronium bromide will not violate Beprdslee’s First
Amendment rights eviscerates the First Amendment Coalitjon case.

CFAC was not about the right to bear witness fit a state ritual or a
voyeuristic tabloid right to be present when a condemned mjan flatlines. It was
about information gathering and fostering public debate.

“Independent public scrutiny—made possible py the

public and media witnesses to an execution—iplays a

significant role in the proper functioning of ¢
punishment. . . . To determine whether lethal ij

information about the “initial procedures,” whijch are
invasive, possibly painful and may give rise tdf serious
complications.” Id. at 876.

12




The district court had held to the same effect.

“The public's perception of the amount of suff§ring
endured by the condemned and the duration of|the
execution is necessary in determining whetherjja
particular execution protocol is acceptable un
evolutionary standard. . . . Although lethal inj

are serious difficulties in administering lethal
society may cease to view it as an acceptable
execution and support a return to lethal gas or
electrocution or push for development of anot
execution method. Or a majority of the public
decide that no method of execution is accepta
Eyewitness testimony is crucial to the public's
of how this extreme punishment is performed.
CFAC I, 2000 U.S. Dist. LEXIS 22189 at **2

A listener implies a speaker; a viewer implies that there is §pmething to see. There

is no more fertile source of information about “difficulties ih administering lethal

injections” than the condemned man himself who will suffdy the consequences of

the error. The First Amendment protects his right to expregs himself in this matter.
If the panel’s decision is allowed to stand, then] respondents will have

total control over public perception of the most critical aspdft of the execution

process, contrary to the policies of the First Amendment Collition case.

“An informed public debate is the main purpog for
grgmtmg a right of access to governmental prodeedings.
rison officials simply do not have the same infpentives to
describe fully the potential shortcomings of lethal
injection executions. As Warden Calderon’s njemo
demonstrates, a prison official’s perception of fhe
execution process may be vastly different—ang markedly
less critical—than that of the public.” CFAC If at 884.

13




This is particularly inappropriate given that, as this Court r¢cognized during oral
argument, respondents intentionally conceal critical aspectq of the execution
process from the public to stifle debate. This Court affirmdd Judge Walker’s
finding that Judge Walker’s finding that “the procedure waf motivated at least in
part by a desire to conceal the harsh reality of executions fipm the public.” Id. at

880.

In its opinion, the panel only discussed the Firyt Amendment Coalition
case in a footnote and in reference to arguments by amici. [[he panel stated that
amici’s concerns that pancuronium bromide acts as a “chenyical curtain” that
interferes with the public’s right to know whether or not thd condemned man is
suffering “may have merit”. (Opinion at 26, n. 13.)* This fvas Beardslee’s
argument as well, except that he relied on the First Amendnyent Coalition case for
the proposition that the capital punishment debate requires jctual evidence of what
occurs during executions, and to defend his right under the [First Amendment to
provide that evidence pursuant to the same Ninth Circuit cdpe that affirmed the

public’s right to receive it.

The panel’s failure to harmonize Beardslee’s ]laim with the First

Amendment Coalition case leads to absurd results. The pulfic is allowed to view

* The panel initially said that the argument was “compelling” but changed the
language. The panel was right the first time.

14




only what the State wants it to view in direct contradiction ffo the teaching of that

case. One can easily imagine a scenario where Beardslee, §lone, unmonitored, and
by all appearances serene, undergoes the same torment thaf|prior inmates
underwent. The press will write their stories, and some acqounts will inevitably
argue that “Beardslee died peacefully.” The more alarmingstories will come from

those reporters who, aware of the controversy surrounding jpancuronium bromide,

bl

add some lurid follow-up like, “Or did he. We may never fnow.

This Court should grant en banc review to confirm that under the First
Amendment Coalition case, a condemned man’s right to impart information about
what is occurring during his execution is limited only by affy legitimate
penological objective that respondents might defend under [['urner.

HI. CONCLUSION

For the foregoing reasons, Beardslee’s petitioff for rehearing with
suggestion for rehearing en banc should be granted.
Dated: January 14, 2005

/s
STEVEN S. LUBLINER

Attorney for Appellgnt
Donald J. Beardslee
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